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FREDERIC WILLIAM MAITLAND 

NOTABLE achievement and that general recognition which 
passes for fame are seldom so balanced, in this age of 
specialization, as to satisfy the most competent judg- 
ment ; yet to those who know Maitland's work, whether they be 
experts or amateurs, it seems inexplicable that his death should 
have passed almost unnoticed in the English and American daily 
press. In New York City, so far as his friends have observed, 
it was mentioned only in a short contributed paragraph in a 
single evening paper. Even in England The Times gave hardly 
more space to his obituary than might have been allotted to a 
country squire or to a captain of dragoons. 1 This is surely a 
strange showing in the case of a man who, in the days when 
Gardiner, Creighton and Stubbs were still living, was ranked 
by Lord Acton as the ablest historian in England ; of whom 
Heinrich Brunner wrote that " with one sudden push " he had 
raised English legal history to the full height of the best work 

1 In justice to The Times it should be added that shortly after the appearance of 
its unsatisfactory obituary it published, as an editorial article, an adequate and sympa- 
thetic memorial, evidently contributed by one who was personally acquainted with 
Maitland and thoroughly familiar with his writings. This article is reprinted in the 
Journal of the Society of Comparative Legislation, vol. vii, p. 581. In this latter 
journal, vol. vi, p. 9, was published in 1905 a short article upon Maitland's work, 
together with a good portrait. — Other legal and historical reviews are of course now 
paying fitting tribute to Maitland's memory. In the English Historical Review, 
April, 1907, vol. xxii,pp. 280-289, Professor Vinogradoff gives interesting reminiscences 
of Maitland, analyzes his mental characteristics and indicates the importance of his 
work. In the Law Quarterly Review, April, 1907, vol. xxiii, pp. 137-148, Sir 
Frederick Pollock publishes a collection of memorial notes, varying in length from 
half a page to three pages, contributed by leading jurists of the United States, France, 
Germany, Austria and Italy, viz., Justice O. W. Holmes, Professor John C. Gray, 
Professor Saleilles, M. Paul Meyer, Professors Brunner, Liebermann, Redlich and 
Zocca-Rosa. Pollock's own tribute to his friend and collaborator appears in the 
Quarterly Review, April, 1907, vol. ccvi, pp. 401-419. It gives a fuller account of 
Maitland's life and a more detailed analysis of his scientific achievements than has 
eisewhere been published. — The present article was in type before the April issues 
of the English reviews became accessible in New York; so that the writers were able 
to make little use of the many valuable suggestions and interesting points of view 
contained in the articles above cited. 
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done upon the Continent; and who, finally, in the judgment of 
many of his readers, wrote an English not in our time surpassed 
in its combination of lucidity, distinction and charm. 

It is doubtless the subject to which Maitland devoted himself 
that is responsible for the relatively slight interest which " the 
cultured public," as the Germans call it, has thus far displayed 
in his writings. The further history departs from its original 
form, the legend or saga, and the more it sacrifices romantic 
interest and dramatic effect to an ideal of accuracy, the less does 
it appeal to the general public. When it ceases to concern itself 
chiefly with prominent men and spectacular events and begins 
to describe institutions and conditions, its audience becomes 
still smaller. The cultured public will read such history if it be 
written on broad lines, ignoring petty details, and if it makes 
the connection between past and present readily perceptible ; 
but the minute investigation that attempts to reconstruct in de- 
tail social conditions so remote from ours that they are not 
readily comprehensible appeals to comparatively few " general 
readers " ; perhaps because appreciation of its results demands a 
considerable degree of at least responsive imagination. The 
naturalist who from a few bones and footprints rebuilds an ex- 
tinct saurian can make his results tangible in plaster of Paris. 
The legal historian who from the crabbed script of yellow parch- 
ments reconstructs a bit of long-forgotten social life misses gen- 
eral applause because so few of his readers can visualize his res- 
toration. 

In so far as the history of private law has come to be re- 
garded as a part of general history, it takes its place in this least 
popular section, in what is sometimes still called " antiquarian " 
history. In its appeal to the cultured public, legal history is 
further handicapped by a very general doubt whether it is " his- 
tory proper." To the lawyers it may be history; to nearly all 
other men it is law. This attitude of the public is the more 
comprehensible, because it is still the attitude of many, if not 
most, of the non-legal historians. History has indeed ceased to 
be simply political and is trying to become social ; but it has not 
gone much further on this its latest road than to become eco- 
nomic. To the " pure " historian legal history is still a foreign 
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although neighboring and perhaps friendly territory. In his 
map of knowledge it is still marked " technical " ; and the 
cultured public accepts this warning and governs its reading ac- 
cordingly: witness the little space allotted to legal history in 
those Badekers of intellectual travel, the encyclopaedias. 

At the same time, in English-speaking countries at least, 
the legal historian is not sure even of his legal audience; 
for to the practical lawyer, as was suggested a moment ago, 
legal history is rather history than law ; a creditable side interest 
but not a professional study. There are probably few lawyers 
in English-speaking countries who have not heard of Maitland, 
but there are still very many who have not read a line of his 
writings. The position of the legal historians is, in a way, like 
that of the bats in the fable ; they are admitted among neither 
the historical birds nor the legal beasts. 

It is probable that this branch of science will in the future 
command increasing attention. Judging from conditions in 
other civilized countries, it is probable that English-speaking 
lawyers will read more legal history. Judging from the trend of 
modern historical investigation, it is probable that the history of 
private law will be recognized as a legitimate and important 
branch of general history. When these things come to pass, 
there will probably be two well-defined varieties of legal history 
separated by the line of cleavage long ago suggested by Wind- 
scheid; the one ancillary to jurisprudence, the other to social 
science. In both fields Maitland will figure among the great 
precursors. 

M. S. 



Frederic William Maitland was born in 1850. His historical 
tastes were to a degree inherited, for his grandfather was that 
S. R. Maitland whose vivid sketch of mediaeval history, The 
Dark Ages, shows not a little of that power of visualization and 
critical independence which were the distinctive marks of the 
author of Domesday Book and Beyond and of The Roman Canon 
Law in England. He was educated at Eton and at Trinity 
College, Cambridge, and was bracketed senior with Cunningham, 
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the economic historian. Then he studied law and was called to 
the bar at Lincoln's Inn in 1876. But he was more interested 
in the study of legal antiquities than in the practice of his pro- 
fession. In 1884 he published Gloucester Pleas, and through 
Sidgwick's influence he became reader in English law at Cam- 
bridge. In 1887 appeared his edition of Bracton's Note Book, in 
which, and particularly in the introduction, his skill in textual 
criticism and his genius for reconstruction were revealed. The 
next year he was elected to the Downing professorship of law, the 
position which he still held at his death. He was offered the 
Regius professorship of history at Cambridge upon the death of 
Lord Acton, but was unable to accept it owing to his ill health. 
His Downing professorship did not entail very arduous duties, 
and he was able to discharge them during the summer term, so 
that during the last years of his life he spent the winters in the 
Canary Islands. His growing weakness of body, however, 
seemed to leave his mental powers absolutely untouched. From 
1895, when his and Pollock's classic History of English Law 
appeared, almost every year saw some noteworthy contribution 
on his part to English history. 1 His last work, the biography 

1 Maitland wrote or edited (with introductions) the following books: Pleas of the 
Crown for the County of Gloucester (1884); Justice and Police (1885); Bracton's 
Note Book, 3 vols. (1887); Select Pleas of the Crown, 1200-1225 (Selden Society, 
vol. i, 1887); Select Pleas in Manorial and Other Seignorial Courts (Selden Society, 
vol. ii, 1888); (with W. P. Baildon) The Court Baron (Selden Society, vol. iv, 1890); 
Three Rolls of the King's Court in the Reign of King Richard I, 1194-1195 (Pipe 
Roll Society Publications, vol. xiv, 1891); Records of Parliament, 1305 (Rolls Series, 
1893); (with W. J. Whittaker) The Mirror of Justices (Selden Society, vol. vii, 1893); 
Select Passages from Bracton and Azo (Selden Society, vol. viii, 1894) ; (with Sir Fred- 
erick Pollock) The History of English Law before the Time of Edward I, 2 vols. 
(1895, second ed. 1899); Domesday Book and Beyond (1897); Roman Canon Law 
in the Church of England (1898); Township and Borough (1898); Political Theor- 
ies of the Middle Age, translated from Gierke (1900); English Law and the Renais- 
sance (1901); Yearbooks of Edward II (1307-1310), 3 vols. (Selden Society, vol. 
xvii, 1903, vol. xix, 1904, vol. xx, 1905); Life and Letters of Leslie Stephen (1906). 
He also put through the press Stephen's work on Hobbes (1904). 

Maitland published the following articles and notes. No certainty is felt that the 
list here given is exhaustive; nor are any of his numerous book-reviews included. In 
The Law Quarterly Review: The Seisin of Chattels (i, 324); The Deacon and the 
Jewess, or Apostacy at Common Law (ii, 153); The Mystery of Seisin (ii, 481 ) ; The 
Beatitude of Seisin (iv, 24, 286); Possession for a Year and a Day (v, 253); Re- 
mainders after Conditional Fees (vi, 22) ; A Conveyancer in the Thirteenth Century (vii, 
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of Sir Leslie Stephen, bears no trace of the fact that it was 
written in part in the very face of death. The virile style, the 
undimmed outlook upon life, the frank keen humor, revealed at 
last to readers of " literature " the personality which had already 
disclosed itself to students of legal history. 

The student of history who went to Cambridge to work with 
Maitland found himself in a somewhat peculiar situation. A 
" history department " exists in a sense at Cambridge, through 
the cooperation of the different fellows in history in the various 
colleges, who to some extent adjust their courses so as to cover 
different fields — an arrangement largely due to the energetic 
action of Dr. A. W. Ward. But Maitland was technically out- 
side all this. He was professor of law, and his courses were 
not, in academic theory, in the field of history. It was in the 
most personal way that he drew around him a little group of 
privileged students to take up palaeography and diplomatic, and 
thus get at the basis of mediaeval historical criticism. Maitland 

63); A New Point on Villein Tenure (vii, 174); Frankalmoign in the Twelfth and 
Thirteenth Centuries (vii, 354); The Quadripartitus (viii, 73); The Survival of Archaic 
Communities (ix, 36, 211); Taltarum's Case (ix, 1); Wycliff on English and Roman 
Law (xii, 76); " Execrabilis " in Common Pleas (xii, 174); Vacarius on Marriage 
(xiii, 133, 270); A Prologue to a History of English Law (xiv, 13); The Corporation 
Sole (xvi, 335); The Crown asa Corporation (xvii, 131). — In The English Historical 
Review: The Suitors of the County Court (iii, 417); The Introduction of English 
Law into Ireland (iv, 516); Northumbrian Tenures (v, 625); The " Praerogativa 
Regis " (vi, 367); Henry II and the Criminous Clerks (vii, 224); The History of a 
Cambridgeshire Manor (ix, 417); The Murder of Henry Clement, 1235 ( x > 2 94); 
Origin of the Borough (xi, 13); Canon Law in England (xi, 446, 641; xii, 625); 
Song on the Death of Simon de Montfort (xi, 314); An Unpublished " Revocatio" 
of Henry II (xiv, 735); Elizabethan Gleanings (xv, 120, 324, 530, 757; xvi, 517); 
Canon Law in England: A Reply to Dr. McColl (xvi, 35); William Stubbs, Bishop 
of Oxford (xvi, 417). — In the Journal of the Society of Comparative Legislation 
(New Series): The Oldest Code of Laws (i, 10); Moral Personality and Legal Per- 
sonality (vi, 192). — In the Fortnightly Review : Canon MacColl's Convocation (lxxii, 
926). — In the Westminster Review: The Law of Real Property (cxii, 334). — In 
Mind: Mr. Herbert Spencer's Theory of Society (viii, 354, 506). — In Grunhut's 
Zeitschrift fur das Privat- und offentliche Recht : Korporation und Trust (xxxii, 1). 
— In Traill's Social England: articles on English law (i, 164, 274, 408; ii, 32,476). — 
In the Encyclopaedia Britannica (New Volumes) : History of English Law (xxviii, 
246). — In the Harvard Law Review : History of the Register of Original Writs (iii, 
97, 167, 212); Glanvill Revised (vi, 1) ; Origin of Uses (vii, 127). — In the Political 
Science Quarterly: Materials for English Legal History (iv, 496, 628). 
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himself spoke lightly of this work ; yet, when one talked with 
former students of his, who were working in the Record Office, 
one realized that this purely informal instruction had at least 
in part paralleled the work of an Ecole des Chartes. He him- 
self strongly advised students to go to Paris rather than to work 
in the haphazard manner of Cambridge. The German law pro- 
fessors, he said, were now-a-days too much occupied with the 
study of their new code. Paris was the fountain-head of 
mediaeval historical research. Yet, in spite of his self-deprecia- 
tion, I am inclined to believe that, while Maitland was alive, an 
American student would have gained more from the informal 
instruction which he gave, so readily adjustable to individual 
needs, than from the regular class-room work of an Ecole des 
Chartes, following an inelastic curriculum directed towards 
preparation for a professional career. 

Downing College, in which Maitland had his professorship, 
is perhaps the least known of the colleges of Cambridge. It is 
of comparatively recent foundation, and stands apart from the 
other college buildings. It has no " backs " along the Cam. 
One reaches it by an inconspicuous gate-way opening off the 
main business street. But once inside it, one finds, back of the 
long row of shops, the quiet and restfulness of the country. 
Two rows of Georgian buildings stand fronting each other across 
the wide old lawn, flanked with groves of elm and oak. About 
the middle of the row on the western side, Maitland had his 
house. His study was a plain, square room, not entirely given 
up to law or history, and not over-crowded with folios. Yet 
every book on the shelves had evidently been chosen ; there was 
no useless, pedantic lumber. One gained at once an impression 
of refined taste and sure critical judgment. The workshop 
mirrored the worker. The view from the study windows was 
that of the open lawn and the monotonous row of houses op- 
posite. But on the western side, the house was set right into 
the thicket. Here every sort of English songster seemed to 
have its nest; a fact of which he was as proud as was Dr. 
Ward, whose official residence, as master of Peterhouse, backs 
upon a continuation of the same grove farther north. The last 
time I saw Maitland, he was obliged to have the window closed, 
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that our talk should not be interrupted by a thrush whose throat 
was stronger than his own. 

At the south end of the row of houses is the somewhat 
chapel-like building in which Maitland lectured. Architecturally 
it suggests something between a monastic refectory and a Quaker 
meeting-house. The ecclesiastical atmosphere of the class- 
room, however, may have been partly created by the manner 
of the lecturer. Maitland lectured on English law, at least 
when I heard him, as though he were some saintly mediaeval 
monk reciting the miracles of his order. His tall gaunt figure 
was restless with animation; his voice would throw off the 
huskiness due to his physical weakness, and pass into a sort of 
liturgic rhythm as he completed his outline of some large cycle 
of legal development. It was a striking mannerism, and at first 
only the personality of the lecturer prevented one from meeting 
it with a smile. Yet even at a moment of what seemed genuine 
enthusiasm, when he dominated the little class by a spiritualized 
sort of energy, which made one forget both his weakness and 
his liturgic delivery, a sudden shaft of humor would flash into 
the lecture, and, though the tense face hardly relaxed, the eyes 
in an instant were all play, and sought over the class for an 
answering intelligence. Few of his students took notes. The 
lecture was too interesting. The secret of his hold upon the 
class undoubtedly lay in his imaginative grasp of the subject 
combined with an intense earnestness. A recent reviewer has 
said that Maitland " could send a class away feeling that the 
study of twelfth-century law was the one thing worth living for." 

One of Maitland's few American students writes : 

Frederick William Maitland was a man whom to know was to love. 
He possessed to the fullest extent that final and rarest attribute , great- 
ness of spirit, a true grasp on higher things, which gives to character 
such breadth that, with noble modesty of bearing, it can tolerate the 
weaknesses of others and recognize with keen appreciation their achieve- 
ments. He was an ideal teacher and a wonderful friend. 

In the later years of his life , when it was my great good fortune to 
be brought, as pupil, into close companionship with him during two 
years of university work, his bodily health was already sadly wasted, but 
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his intellectual powers were undimmed. He was spare and gaunt ; his 
face, clear cut and fadedly handsome, was perfectly white. His most 
striking feature was his eyes, which sparkled with vivacity and intel- 
ligence and quickly responded to his whole wide range of feeling, from 
quiet amusement, as he called attention to some example of quaint 
mediaeval pedantry, to heated animation as he discussed some moot 
question of legal science. He impressed one with the feeling that his 
whole physical being had been consumed and sacrificed in the produc- 
tion of a master intellect and a great soul. 

The work that I did with him was in palaeography and diplomatic, 
the deciphering of Norman and Angevin legal documents. While the 
significance of this or that passage as demonstrating the state of the 
law was of course the matter closest to his heart, he nevertheless took 
keen pleasure in tracing the development of that very necessary 
servant-craft by which the mandates and decisions of kings, legislatures, 
courts and scholars were made into permanent records. He was, of 
course, a master of the various shorthand forms resorted to by the 
ancient scriveners. He knew intimately the whole story of the develop- 
ment of their craft, and he could tell as easily whether a piece of work 
was well done according to the standards of its time as he could say 
whether the penmanship of one of his pupils on an examination paper 
was good or bad, showing cultivation or lack of education. He 
handled his treasures not only with enjoyment but with a certain re- 
verence. He knew the history of many of the personages named 
therein ; and as to those who were unknown he would often hazard an 
opinion, serious or humorous, pointing out what must have been their 
nationality, station in life or official position, sometimes pausing in the 
work to spin a fanciful little life-history based on his accurate knowl- 
edge of their times and surroundings. 

His enthusiasm for the study of law and of political institutions in 
no wise narrowed the range of his intellectual sympathies. He was 
well and widely read, full of miscellaneous information, and fond of 
the discussion of all matters which are of interest to the large-minded 
university gentleman and scholar. He was not intimately familiar 
with American institutions and the later development of English law in 
this country, but he was deeply interested in the preservation of old 
English forms in some of our writs and in the direct connection of the 
constitution and functions of our judicial system with historic prece- 
dents. He believed that community in our traditions, and particularly 
in our conceptions of rights and duties and the modes of their protec- 
tion and enforcement, was the surest guaranty of continued good 
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understanding and friendship between Anglo-Saxon peoples throughout 
the world. 1 

A year after I had first met Maitland, in a summer spent at 
Cambridge, I sought his advice upon the editorial treatment of 
jurisprudence and legal history in a proposed new edition of the 
Encyclopedia Britannica. Although he was just recovering 
from an unusually severe attack of illness, and was unable to 
speak except in a whisper, he gave a long summer afternoon to 
the discussion of the subject and of suggested contributors. 
The seal of confidence must rest upon these personal judgments 
upon his colleagues the world over ; but from first to last they 
were marked with that generosity which had drawn him, and 
his school, to the defence of the historian who was suffering from 
Round's polemics. In spite of his physical weakness, his brain 
was as alert, his interest as unflagging, as though he were the 
athlete he was just then depicting in his biography of Stephen. 
Maitland's brain seemed absolutely tireless. For hours he 
carried on a conversation that ranged all the way from journal- 
ism to Bracton and from German to American universities. 
His knowledge of the latter was slight ; but in the survey of 
European scholars his characterizations were lit up with many 
a reminiscence and not a few touches of his characteristic 
humor. The biography of Sir Leslie Stephen was then occu- 
pying all his attention. He seemed to regard it as a sacred 
obligation, and did not look forward, at that time at least, to 
doing anything more. When one turns to the book now, with 
its deliberate self-effacement and its high sense of the judicial 
function of a biographer, one feels that it in a sense forbids any 
further attempt to state the impressions of a casual visitor to 
his home. J. T. S. 

II 

One of the great services which Maitland rendered to English 
history was to break, once and for all, with the tradition that 
English institutions can be comprehended and exhibited as 
purely insular products. " Such is the unity of all history," he 
wrote a few years ago, " that any one who endeavors to tell a 

1 Contributed by Mr. James Renwick Sloane, of the New York bar. 
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piece of it must feel that his first sentence tears a seamless 
web " * And eighteen years ago he wrote : 

For a moment it may crush some hopes of speedy triumph when we 
learn that, for the sake of English law, foreign law must be studied, 
that only by a comparison of our law with her sisters will some of the 
most remarkable traits of the former be adequately understood. But 
new and robuster hopes will spring up ; we have not to deal with any- 
thing so incapable of description as a really unique system would be. 8 

By earlier English historians it was indeed granted, as of 
course, that early English law was a transplanted slip of German 
law, that Norman law had been grafted on the German stock, 
and that Roman law, civil as well as canon, had exercised more 
or less influence upon the development of English law and 
equity ; but after making these concessions they wrote English 
legal history with hardly a glance across the North Sea or the 
Channel. Maitland knew and utilized not only " the splendid 
efforts that have been spent upon reconstructing the law of 
mediaeval Germany " 3 but also the results attained by Brunner 
and others in tracing the connection of the English law, through 
the Norman, with the Frankish. More than this : he recog- 
nized that throughout the middle ages England was essentially 
a part of Catholic Christendom and a participant in the great 
movements of European law. That the early centralization of 
law-finding and law-making power in England made possible 
there what was at the time impossible in any continental kingdom, 
viz., the development of a national law, he appreciated as fully 
and showed as clearly as any other historian : but he also made 
it clear that the matters which were governed in mediaeval 
England by the common law of the realm were substantially 
the same matters which were governed on the Continent by 
local and provincial customs ; that in England as on the Conti- 
nent there were other bodies of law — feudal law, ecclesiastical 
law, law merchant — which were severally administered by 

1 History of the English Law, 2d ed., I, 1. 

2 " Materials for English Legal History," Political Science Quarterly, IV, 498. 
« Ibid. 
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special courts and which were neither local nor national but 
in substance European ; and that, as the English common law 
expanded, it displaced these European bodies of law, not by 
substituting anything substantially different and specifically 
English, but by absorbing and assimilating the European law. 
In his Roman Canon Law in England Maitland assailed one of 
the most cherished traditions of insular independence — a tradi- 
tion almost as dear to modern English lawyers as to modern 
English churchmen ; and in his and Pollock's History of the 
English Law the common law, in its critical, formative period, 
detaches itself from a background of general European law, 
German and Roman, feudal and ecclesiastical. 1 Consideration 
of the third great body of European law which obtained in 
England, the law merchant, lay outside the plan of the History 
as it lay outside of the period on which Maitland's labors cen- 
tered ; but other English writers have fully recognized the 
European character of the law which governed English trade 
and commerce through and even beyond the middle ages, and 
the degree to which the English law of personal property and 
of contract was Europeanized when the common-law courts 
finally took jurisdiction of commercial cases. 

Another great service which Maitland rendered was to apply 
to the study of English law, fully and in its last and most im- 
portant implications, the fundamental theory of the historical 
school of jurisprudence. It is one thing to say that law is the 
outcome and expression of the entire social life ; it is another 
thing to study every step in the movement of law in connection 
with contemporary conditions, political and social. Maitland 
was free from that professional insularity, peculiar to no single 
country, which regards law as a thing apart, self-begotten, self- 
satisfying, serving its own ends. At the same time he avoided 
the exaggerations of the historical school ; he saw that law is 
not merely a product of the social life but also a factor in the 
social life. As soon as a custom has obtained legal sanction, as 

1 Professor Saleilles emphasizes, in his recent note on Maitland, " la tentative in- 
cessante faite par lui pour faire sortir, si Ton peut dire, le droit priv£ anglais de son 
isolement et le replonger, en quelque sort, dans le grand courant de la science juri- 
dique universelle." Law Quarterly Review, April, 1907, XXIII, 140. 
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soon as a social institution has become a legal institution, it 
starts upon a new and largely independent existence, and in its 
subsequent and purely legal development it may react upon and 
modify social ideals as well as social conduct. 

Like every true lawyer, Maitland fully realized the social sig- 
nificance of positive law. To the Roman jurist law was a 
religion, " of which we may justly be termed the priests," and 
again, "a true and not a sham philosophy" or synthesis of 
human life. 1 In the mind of the modern lawyer the same feel- 
ing finds a different expression. Law is the central and most 
important part of the social order ; the legal sanction, the sanc- 
tion of social force, is put behind those arrangements which are 
really fundamental and those rules which are the necessary con- 
ditions of social existence. This is what Maitland substantially 
indicated, in the characteristic form of a half apologetic under- 
statement, when he wrote : 

It may indeed be possible for us, in our estimates of the sum total of 
national life , to exaggerate the importance of law ; we may say , if we 
will, that it is only the skeleton of the body politic ; but students of 
the body natural cannot afford to be scornful of bones, nor even of dry 
bones ; they must know their anatomy. . . . Two great English his- 
torians who could agree about nothing else have agreed that English 
history must be read in the statute book. In course of time the 
amendment will be adopted that to the statute book be added the law 
reports, the court rolls and some other little matters. 2 

That Maitland made English legal history fascinating to those 
whom he reached with the living voice we may well believe, for 
he makes it interesting to those whom he teaches through the 
printed page. And this was no small triumph. To the ordi- 
nary man who surveys the statute book, the law reports, the 
court rolls and the " other little matters " which are the chief 
material for this study, the prospect may well suggest the valley 
of the Hebrew prophet's vision, in which the bones were " very 
many . . . and very dry." For twenty-three years Maitland 
prophesied to these bones. In the introduction to his first pub- 

1 Ulpian. Dig. i, 1, 1, § 1. 

2 " Materials for English Legal History," loc. cit. pp. 497, 498. 
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lished work, in 1884, he is already looking to the cases which 
he has collected " to provide a body of flesh and blood for the 
ancient rules which, whether in the pages of Bracton or in those 
of modern histories, are apt to seem abstract, unreal, unprac- 
ticable." * And he is soon doing more : he is reconstructing, 
with the aid of contemporary history and literature, the entire 
political and social environment of the cases ; he is drawing 
upon the " sister laws " ; he is working down from earlier and 
up from later conditions. Like Ezekiel he is prophesying in 
every direction, crying: " Come from the four winds, O breath, 
and breathe upon these slain that they may live." And in his 
vision, as in Ezekiel's, " the breath came into them, and they 
lived and stood upon their feet, an exceeding great army." 2 

With his capacity for minute research Maitland combined, to 
a very unusual degree, the ability to take broad views, and to 
trace the great movements of law through long periods. Many 
illustrations will occur to every reader; the best, perhaps, is 
afforded in his chapter on " The Dark Age in Legal History," 
which first appeared in the second edition of his and Pollock's 
History. Here, within the compass of twenty-four pages, he 
reviews the movement of European law for a millennium, mak- 
ing " mile-stones of the centuries." Like most things that he 
wrote, this chapter reads as if it had been done easily. How 
difficult it was can perhaps be fully appreciated only by one 
who has made excursions into the same period and has read the 
books which Maitland cites. 

Of the lucidity, distinction and charm of Maitland's style I 
have already spoken. Of his introduction to his translation 
of Gierke, Professor Dunning wrote : " His eighty-page essay is 
one of the most delicious bits of literature that has ever been put 
forth under the guise of juristic science." 3 No writer has 

1 Pleas of the Crown for the County of Gloucester, Introduction, p. vii. 

* Ezekiel, xxxvii, i-io. 

'Political Science Quarterly, XVI, 176. Of Maitland's introductions to the 
volumes which he edited for the Selden Society, Sir Frederick Pollock remarks: 
"These introductions are brilliant contributions to our historical literature — for they 
arc literature, and not only monuments of learning; I believe Maitland could have 
made literature of Colenso's Arithmetic." Quarterly Review, April, 1907, CCVI, 
411. 
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handled weighty matters with a lighter touch. He wrote sim- 
ply, as a man of culture talks, and with a certain consideration 
for his readers, as a scholar talks when he is careful not to 
weary his audience. He had a keen sense of humor, and to 
this, with unfailing tact, he gave just enough play to lighten 
his pages without sacrificing their dignity. Very characteristic 
in his writing is the new and unexpected turn often given to an 
old phrase, or the new and sometimes audacious use of a familiar 
quotation. For example : noting the fact that Bracton, in set- 
ting forth the law of England, not only borrowed from Roman 
jurisprudence the general theories which he needed for a frame- 
work, but also, in concrete cases in which there was no English 
authority in point, adopted (or at least suggested) rules specifi- 
cally Roman, Maitland quotes : * 

Imperious Caesar dead and turned to clay 
Might stop a hole to keep the wind away. 

In his conversation, as is remarked above by those who knew him 
better than I, and in his letters, as I can testify, he gave his 
humor looser rein. After reading his brilliant introduction to 
his translation of Gierke's Political Theories of the Middle Age, 
in which he notes the recognition of trusts in the field of Eng- 
lish public law, I sent him an extract from a then recent de- 
cision of our federal supreme court, in which it was asserted 
that, after the relinquishment of Cuba by Spain and prior to the 
establishment of the republic of Cuba, the sovereignty over the 
island was held by the United States " in trust for the people of 
Cuba." In acknowledging this scrap of illustration, Maitland 
put the whimsical but thoroughly lawyer-like question: "What 
would happen if the United States sold Cuba to a purchaser who 
took the legal estate bona fide, for value, and without notice 
express or implied of the rights of c. q. t.f" 

I met Maitland once only, nearly twenty years ago. That 
meeting was worth while, not for myself only, but for science ; 
for I persuaded him to write those papers on "Materials for 
English Legal History" which were subsequently published in 

1 Bracton's Note Book, I, 8. 
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this review. My correspondence with him was limited to 
the exchange of half a dozen notes. I really knew the man 
only through his published writings ; but in these I always felt 
his personality to an extent that is, I think, very unusual in 
technical literature. Of his personal traits, however, those 
who are better qualified have already spoken. 

Of his work and of its value every student of history and of law 
is entitled to express an opinion. That which I have attempted 
to formulate is very incomplete. I have only hinted at the 
wide range of his intellectual interests ; and I have neglected to 
point out that, whenever he made an excursion into other fields 
than that of legal history, he displayed the same easy mastery of 
each new subject that he touched. I have failed to dwell upon 
his impatience of incomplete solutions, his determination to get 
to the bottom of things, his readiness to grapple, when it seemed 
worth while, with the most abstract of juristic concepts, and his 
love of system — qualities which are less often found in Eng- 
land than upon the Continent, but which in his case were happily 
controlled by a thoroughly English sense of the practical. 

What position Maitland will hold a hundred years or even 
fifty years hence, an Englishman or an American can not venture 
to say. A French or German judgment * would be more likely 
to stand the test of time, for a foreign view has something of 
the detachment which enables posterity to measure values with 
approximate justice. For myself I can only say that the sense 
of loss which came to me with the news of Maitland's death 
made me realize, as never before, how great a place he had 
come to fill in history, in jurisprudence and in English literature. 

M. S. 

1 Utterances of some of the best qualified continental authorities are brought to- 
gether, as noted above, in the Law Quarterly Review, April, 1907. Professor 
Liebermann writes that there are not more than two or three investigators of the social 
institutions of the middle ages who are of equal rank (p. 144). Professor Redlich 
thinks that the monumental History of English Law meant as much for English juris- 
prudence at the close of the nineteenth century as Savigny's History of Roman Law 
meant for German jurisprudence at the beginning of the century (p. 146). Professor 
Brunner, than whose judgment on such a point none is today more nearly final, pro- 
nounces Maitland the most important legal historian whom the lands of English 
speech have thus far produced, and one of the most brilliant representatives of legal 
history in general (pp. 142, 144). 



